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Form No.(J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

  IN THE COURT OF MUNSIFF NO. 2 SONITPUR TEZPUR 

  Present: - Ms. J. Hazarika, AJS. 

    Munsiff No.2 

    Sonitpur, Tezpur 

 Saturday, the 16th day of December, 2017 

 

   Title Suit No. 50/2014 

 

   Smti. Hareswari Das     

     …..........Plaintiffs 

    Versus 

   Smti. Kalpana Das and others 

     ….........Defendants 

This suit coming on for final hearing on 17-11-17 in the presence of  

Ld. P.C. Sarma, R. Pandit, A. Bora 

 

                                   …………Advocates of the plaintiff 

 

Ld. Hemendra Bora, Haresh Kr. Sarma 

                                   ……….. Advocates of the defendant  

 

And having stood for consideration on this day, the Court delivered 

the following judgment:- 
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 J U D G M E N T 

THE PLAINTIFF‟S STORY IN BRIEF: 

1. The plaintiff and the defendant No.1 and 2 are daughters of 

Late Lakhiram Das and Late Moneswari Das. Late Lakhiram Das 

left 6 daughters namely (i) Smti Puspalata Das Hazarika, (ii) 

Smti Jogyeswari Das, (iii) Smti Kiran Das, (iv) Smti Nirmala 

Das, (v) Smti Hareswari Das and (vi) Smti Kalpana Das. All 

daughters of Late Lakhiram Das except Smti Kalpana Das are 

married and out of them Smti Puspalata Das Hazarika, , Smti 

Jogyeswari Das Gogoi and Smti Nirmala Das Deka, expired 

leaving Proforma defendant No.1 to 9 as their legal heirs and 

successors respectively. 

2. That Moneswari Das, the mother of the plaintiff and defendant 

No.1 and 2 had left some immovable properties which are 

specifically described in schedule “A” and “B” at the time of her 

death. 

3. That Late Pushpalata Hazarika, Late Jagyeswari Gogoi and Late 

Nirmala Deka expressed about their unwillingness to have their 

respective shares in the land described in the schedule “A” and 

“B” left by their mother during their lifetime as they have / had 

sufficient properties in their respective matrimonial families. In-

spite of that, the legal heirs of Pushpalata Hazarika, Jogyeswari 

Gogoi and Late Nirmala Deka have been made parties as 

Proforma defendants as formal parties. 

4. That the Proforma defendants No. 10 to 20 have also been 

made parties to the suit as their names are remained in the 

record of rights maintained by the office of the Deputy 

Commissioner Revenue Branch, Sonitpur, Tezpur due to some 

mistake caused by the said office without having their right, 

title, interest in and possession over  the land described in the 

schedule “B”. 
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5. That the plaintiff, the defendant No. 1 being the surviving 

daughters of Late Lakhiram Das and Late Moneswari Das are 

legally entitled to have 50% (Fifty percent) equal share in the 

land described in the schedule “A” and “B” of the plaint. 

6. That the plaintiff and the defendant No. 1 and defendant No. 2 

are all living separately from each other at their own 

residences. 

It is submitted that the said entire land described in the 

schedule “A” and “B” are in possession, occupation and 

enjoyment of the defendant No.1 as she remained unmarried. 

Further it is submitted that the defendant No.2 was paid an 

amount of Rs. 2, 00,000/-(Two lakhs) by Late Moneswari Das 

during her life time and the defendant No.2 was told that she 

would not be entitled to have any share in the land left by Late 

Moneswari Das, the mother of the plaintiff and the defendants, 

as the said amount was paid by selling a plot of land having in 

the name of their mother. The said amount was paid to the 

defendant No.2 after her marriage. 

7. That in-spite of that fact the defendant No.2 has been 

trying/attempting to have 1/3 share in the said land described 

in the schedule “A” and “B” making conspiracy with the 

defendant No.1 .  

8. That the plaintiff approached the defendant No.1 for several 

times to make partition of the said land between the plaintiff 

and defendant No.1 in equal shares of 50% (Fifty percent), but 

the defendant No. 1 did not come forward to make partition of 

the said land as per approached of the plaintiff denying the 

right, title and interest of the plaintiff in the said land.  

9. That again on 18-04-2014 and 24-05-2014 the plaintiff 

approached the defendant No.1 to make partition of the said 

land, but the defendants refused to make amicable partition as 

desired by the plaintiff. Moreover, the defendants vehemently 
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denied the legal entitlement of share of the plaintiff in the land 

left by their deceased mother. 

10. That having no other way the plaintiff is compelled to   institute 

this suit against the defendants. 

11. DEFENDANT SIDE STORY: The defendant denied to the 

averments made by the plaintiff in his plaint. The schedule A 

and B land is the property of Late Lakhiram Das who is the 

father of defendant No.1 and 2 and the plaintiff. The defendant 

stated that the plaintiff is not legally entitled to have 50% of 

equal share in the land described in the Schedule A and B of 

the plaint.That proforma Defendant No.1,5,7,9 are entitled to 

have their share in the suit land being the legal heirs of the 

defendant. That the parents of Defendants gave the suit land 

to defendant No.1 and 2. And defendant No.1 as token of love 

in presence of the plaintiff as she took care of her parents till 

end. That since the death of their parents Defendant no.1 has 

been living in the schedule „A‟ land and have pucca dwelling 

house. Moreover the plaintiff took marriage expenses and 

pecuniary gifts from her mother as inheritance and promised 

not to claim any right and interest in the suit land as legal heir. 

That the suit land is the sole property of Defendant no.1. That 

the plaintiff is not entitled to the crops and vegetables grown 

and raised by the Defendant No.1 out of her own expenses. 

That the plaintiff has no right of equity to seek partition, right, 

title and interest in the suit land. 

12. On the above pleadings of the parties my Ld. Predecessor has 

framed the following issues. 

                                                

                                         ISSUES 

1. Whether there is cause of action for the suit? 

2. Whether the plaintiff has right title and interest over suit half 

share in suit property? 
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3. Whether the plaintiff is entitled to partition of half share in suit 

property? 

4. Whether the plaintiff is entitled to separate possession of half 

share in suit property after partition by evicting the defendant? 

5. Whether the plaintiff is entitled to a decree as prayed for? 

6. To what other relief the party is entitled to? 

 

13. I have heard the arguments advanced by both the parties. The 

plaintiff has adduced evidence of as many as two (2) witnesses 

and exhibited several documents and defendant has adduced 

evidence of only one witness. Now let me discuss the evidences 

on issue wise. 

 

 

 

DECISIONS, DECISION AND REASONS THEREOF 

                DECISION ON ISSUE NO. 1: 

14. The defendants contended that there is no cause of action for 

the suit. I have perused the plaint. The suit is for declaration of 

right, title and interest, partition and delivery of Khas 

possession. The plaintiffs alleged that the defendants No.1 has 

occupied the suit land as she remained unmarried and did not 

agree for partition in equal share of 50% even after repeated 

approach by the plaintiff and hence denied the right, title and 

interest of the plaintiff on the suit land. The term cause of 

action in a civil suit implies a bundle of facts which are to be 

proved by the plaintiff to get a decree in his favour and for that 

matter there is no need to traverse the written statement. The 

cause of action shall be inferred from the plaint itself. In my 

opinion the plaint does disclose a cause of action, more so 

when the defendants averted that the plaintiff is not entitled to 

50% share in the suit land and also that the suit land belongs 
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solely to defendant no.1  Hence issue no. 1 is decided in the 

affirmative.  

 

For the sake of convenience issue not 2, 3 and 4 are discussed    

together since it contains same facts and law.  

 

              DECISION ON ISSUE NO. 2, 3 AND 4:   

           Both PW1 and DW1 stated in their respective pleadings that 

their parents, Late Lakhiram Das and Moneswari Das together 

had six daughters and PW1 and DW1 being one of them. PW1 

has deposed that Defendant no.2 was paid Rs. 2 (Two) lakh by 

her mother by selling a property registered in the name of their 

mother and who in return promised not to claim any right, title 

and interest in the suit property as legal heir. And PW2 in his 

examination in chief has deposed that he was present and he 

witnessed the scene when Late Lakhiram Das handed over Rs. 

2 (two) lakh to defendant no.2 . However in his cross he said 

that he only saw the money but when it was handed and where 

it was handed,he had no idea of the same. Again DW 1 has 

stated that PW1 was given gifts and money to relinquish her 

right, title and interest in the suit land by her mother and who 

in turn agreed to do so in consideration of the gift received. 

Further DW1 in her cross examination stated that defendant 

no.2 relinquished her share in the name of DW1. 

The learned counsel on behalf of the plaintiff during the course 

of argument argued that defendant No.2 and the proforma 

defendant who signed the W.S did not entered the witness box 

and neither faced their cross examination, so their signature is 

in dispute. At this juncture the question arises that whether the 

plea of the defendants who signed the W.S but did not face the 

cross examination will sustain?  
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From the plain reading of W.S, it is clear that no specific claim 

is being made by defendant No.2 and proforma defendants 

who signed the W.S. which need to back by evidence. Proforma 

defendants who signed the W.S have not made any specific 

plea on their behalf nor has adduced any evidence to prove as 

to how they are entitled in the share in the suit land. Neither 

any specific denial being made to the averments of plaintiff 

that their mother has expressed their unwillingness to have 

their respective share in the suit land. 

It is a settled law that relinquishment of right in the immovable 

property need to be registered. In the instant case neither PW1 

nor DW1 has adduced any evidence which proves their 

contentions that defendant no.2 and plaintiff has relinquished 

their share in the suit land. Moreover, the details of the land 

sold, out of which Rs.2 (two) lakh was paid to defendant no.2 

was not given as evidence by the plaintiff, in fact nothing is 

being adduced as evidence in this regard. Even PW2 who 

asserted to be the eye witness in handing over Rs. 2 (two) lakh 

to defendant No2 failed to stick to his assertions in his cross 

examination and stated that he does not know when and 

where the money was handed. 

Futher DW1 has stated that Late Lakhiram Das and Moneswari 

Das gifted the entire suit land to her in presence of PW1 and 

defendant No2. Now it is a settled law that one who asserts a 

fact, the burden is on him to prove the same. However, DW1 

has not adduced any evidence in this regard. Simply stating 

that the suit land was gifted to her will not hold unless it is 

backed by evidence strong enough to the satisfaction of the 

court. DW 1 has not adduced any gift deed or Will in this 

regard although she stated that the written document of gift 

was submitted by her in the court. Even if we hold that the gift 

is an oral one, DW1 failed to bring any witness who witnessed 
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the same. As per DW1, the same was witnessed by plaintiff and 

Defendant No2 but plaintiff denied to it and Defendant No.2 did 

not adduce any evidence. Moreover, DW1 has stated in her 

cross examination that defendant no.2 has relinquished her 

right in the suit land in the name of DW1. If the suit land is 

indeed being gifted to DW1 in presence of plaintiff and 

defendant no.2 the question of relinquishment of defendant 

no.2„s right in the suit land does not arise.  

Since now, it is clear that DW1 is not the sole legal heir entitled 

to suit land. The question arises whether the plaintiff is entitled 

to have 50% of share in the suit land.  

The plaintiff in her cross examination and DW1 in her evidence 

have stated that all the six daughters being legal heirs of Late 

Lakhiram Das and Moneswari Das are legally entitled to their 

share in the suit land. However, only plaintiff and defendant 

No.1 and 2 are surviving. Since, it is not proved that defendant 

No.2 has relinquished her right in the suit land in the name of 

DW1 and also considering the law that the property of the 

father dying intestate devolves on his death upon his daughters 

and sons being Class I heirs, the plaintiff is not entitled to 50% 

of the share in the suit land to the exclusion of defendant no.2. 

No doubt defendant no.2 although signed the W.S but did not 

appear in evidence, her being alive is admitted by both plaintiff 

and DW1, so her share in the suit property remains. And 

Defendant No.1 since is in possession of the entire suit land is 

liable to be evicted from share falling under the part of the 

plaintiff after partition of the same. 

From the above discussion, it is clear that the plaintiff 

has no right, title and interest on 50% of share in the Schedule 

„A‟ and Schedule „B‟ land.  

Hence, issue no. 2, 3 and 4 is decided in negative. 
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DECISION ON ISSUE NO.5: 

From the discussion made in Issue no.2, 3 and 4 the plaintiff is 

not entitled to the decree as prayed for.This issue is accordingly 

answered. 

 

DECISION ON ISSUE NO.6: 

Since the suit land belongs to legal heirs of Late Lakhiram Das 

and Moneswari Das and the plaintiff and defendant no. 1 and 2 

are the surviving daughters of Lt. Lakhiram Das and Moneswari 

Das. So each will take 1/3 of the share out of land measuring 2 

katha 17 lessas (Home stead) under Dag No. 491 of P.P. No.323 

in schedule A and a land measuring 2 Bighas 1 kathas 2 lessas 

(lahi tali) under Dag No. 39 P.P. No. 237 in Schedule B, both 

situated at village Deka Chuburi, Kunderbari, Mouza- Haleswar, 

P.S/ Tezpur, District- Sonitpur, Assam. And DW1 is liable to be 

evicted from the share falling within the part of the plaintiff 

after partition of the same. This issue is accordingly answered. 
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 O R D E R 

 

The suit is partly decreed with cost. The Defendant No.1 is 

liable to be ejected from the suit land only to the extent of the 

part falling under the share of the plaintiff and the plaintiff is 

entitled to recover only that portion of the land falling under 

her part after partition i.e., 1/3 of the share out of land 

measuring 2 katha 17 lessas (Home stead) under Dag No. 491 

of P.P. No.323 in schedule „A‟ and a land measuring 2 Bighas 1 

kathas 2 lessas (lahi tali) under Dag No. 39 P.P. No. 237 in 

Schedule „B‟. The suit is dismissed with cost to the extent of 

plaintiff having right, title and interest on 50% of share in the 

suit land. 

Prepare decree accordingly. 

  

Given under my hand and seal of this court on 16th day of 

December 2017.  

 

 

                                                                   

                                                        J. Hazarika. 

                                                          Munsiff No.2 

                                                          Tezpur,Sonitpur. 
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ANNEXURES 

 

1. The following documents were relied upon by the plaintiff: 

Ext. 1: Photocopy of certified copy of Jamabandi (Dag   No.39, 

PP No.237) 

Ext. 2: Photocopy of certified copy of Jamabandi(Dag No.491, 

PP No.323) 

 Ext.  3: Photocopy of land revenue receipt. 

 Ext. 4: Photocopy of Notice of Partition Case No. 137/2013-14 

 

The witnesses of the plaintiff side are: 

PW1. Hareshwari Das. 

PW2. Jiban Saikia. 

 

2. Exhibits of Defendants side: NIL 

 

The defendants examined the following witnesses: 

 

DW 1: Kalpana Das. 

                                                        

 

 

       J. Hazarika. 

                                                           Munsiff No.2 

                                                           Tezpur,Sonitpur. 


